
 

 

IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, 

PENNSYLVANIA 

 

CIVIL DIVISION 

 

MEHDI AZAR and CHRISTOPHER D.   : 

BACHINSKI, Administrators of the Estate of : 

JOSEPH AZAR, Decedent,    : 

   Plaintiffs   : 

 v.      : C-0048-CV-2006-2107 

       : 

ARTKAN, INC., et al.,    : 

   Defendants.   : 

 

NAWAL HADEED, Administrator of the Estate : 

Of DANNY ELIAS KHALOUF, Decedent, : 

   Plaintiff   : 

 v.      : C-0048-CV-2006-2108 

       : 

ARTKAN, INC. et al.,    : 

   Defendants.   : 

 

ORDER OF COURT 

 

 AND NOW, this _______ day of November 2011, Defendants’ Preliminary Objections 

to Plaintiffs’ Amended Complaints filed in the above-captioned actions are hereby DISMISSED 

IN PART and SUSTAINED IN PART.   Accordingly, the Court hereby STRIKES the 

following from the Amended Complaints docketed at C-0048-CV-2006-2107 and C-0048-CV-

2006-2108: 

1. Plaintiffs’ allegations of grossly negligent and reckless conduct at ¶19;  

2. “wanton, reckless and willful conduct” at ¶¶28, 34 and 39;  

3. and “reckless indifference” at ¶29. 

Additionally, Plaintiff’s request for punitive damages set forth in Count III of the Amended 

Complaint docketed at C-0048-CV-2006-2108 is also STRICKEN therefrom. The Court’s 

reasons for the entry of this Order are set forth in the attached Statement of Reasons.   
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STATEMENT OF REASONS 

 

Statement of Facts 

Presently before the Court are the Preliminary Objections of the Defendants, Artkan, Inc., 

et al., to two separate Amended Complaints filed contemporaneously in the above-captioned 

cases on August 8, 2011.  These actions commenced by Writ of Summons on March 20, 2006.  

Complaints were filed on July 14, 2008. On August 8, 2008, Defendants filed preliminary 

objections to both Complaints.  Thereafter, on October 8, 2008, the Honorable William F. Moran  

(Ret.) sustained the preliminary objections and granted Plaintiffs twenty (20) days to file 

Amended Complaints.  The matters were consolidated, discovery ensued, and settlement was 

attempted.  Amended Complaints were filed on August 8, 2011.   

By the Amended Complaints, Plaintiffs Mehdi Azar and Christopher D. Bachinski, 

serving as Administrators for the Estate of Joseph Azar, and Nawal Hadeed as the Administrator 

of the Estate of Danny Elias Khalouf (collectively “Plaintiffs”) aver Defendants’ collective 

negligence for serving alcoholic beverages to Christopher Kozo, a patron of Tattletails Bar and 

Restaurant during the late evening and early morning hours of March 19 and March 20, 2004, 

until he was past the point of visible intoxication, in violation of the Dram Shop Act at 47 

P.S.§4-493 et seq.  Amended Complaints, ¶¶22-24.  Thereafter, Plaintiffs aver that Kozo left the 

establishment in his 1999 Ford Ranger pick-up truck travelling west on Locust Road in East 

Allen Township at an excessive rate of speed, failing to observe a stop sign at the intersection of 

Airport and Locust Roads.  Amended Complaints,¶¶15.  Upon proceeding into the intersection, 

Plaintiffs aver that Kozo’s truck struck the left side of a 2004 Toyota Corolla driven by Decedent 

Azar, accompanied by Decedent Khalouf.  Amended Complaints, ¶¶ 17-18.  Decedents Azar and 

Khalouf were fatally injured.  Amended Complaints¸¶¶19.   
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Upon these averments, Plaintiffs’ Amended Complaints set forth claims of Negligence 

Per Se under the Dram Shop Act, as well as Survival and Wrongful Death actions against 

Defendants. Defendants filed preliminary objections to the Amended Complaints on September 

7, 2011.  The same came before the undersigned for resolution on brief via the Argument Court 

list of October 17, 2011.  Briefs having been received, these preliminary objections are now 

ready for resolution. 

Discussion 

 Defendants raise four preliminary objections to Plaintiffs’ Amended Complaints.  The 

first is in the nature of a motion to dismiss the pleadings for failure to comply with PA.R.CIV.P. 

1019(a) and 1028(a)(3).   

 PA.R.CIV.P. 1019(a) requires that “[t]he material facts on which a cause of action or 

defense is based shall be stated in a concise and summary form,” and PA.R.CIV.P. 1028(a)(3) 

permits the lodging of a preliminary objection upon the insufficient specificity of a pleading.  

Pursuant to these rules, Defendants allege the defectiveness of Plaintiffs’ respective Amended 

Complaints upon an assertion that they contain general allegations as to all Defendants without 

specifying the conduct alleged of each Defendant individually, thereby rendering it impossible 

for Defendants to understand the allegations against them or adequately prepare defenses thereto.  

Essentially, the Amended Complaints allege that each Defendant negligently served alcoholic 

beverages to Kozo in violation of the Dram Shop Act, which Defendants assert, renders the 

Amended Complaints insufficiently specific for failure to allege specific conduct as to each 

named Defendant. 

 Defendants’ second preliminary objection seeks the dismissal of all allegations of 

reckless, wanton and willful conduct, gross negligence and reckless indifference against them for 
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failure to plead sufficient facts in support thereof.  Likewise, by their third preliminary objection, 

Defendants seek to strike Plaintiffs’ claim for punitive damages as contained in Count III of each 

Amended Complaint.   

By their final preliminary objection, Defendants seek to strike Paragraphs Seven (7) from 

both Amended Complaints as insufficiently specific to allow the piercing of the corporate veil of 

Defendant 104 East Main.  Therein, Plaintiffs allege that: 

Defendant Gary Michael Renna, is an adult individual whose residence is 

currently unknown, who was doing business at 104 East Main Street, Bath, 

Northampton County, Pennsylvania, and who is believed to be a shareholder, 

owner and/or officer of 104 East Main Street, Inc., which is a corporation acting 

as a mere conduit and/or instrumentality for the transaction of the aforesaid Gary 

Michael Renna’s personal business. 

 

Amended Complaints, ¶¶7. 

 In response to these preliminary objections, Plaintiffs assert that (1) in accordance with 

the October 8, 2008 decision of the Honorable William F. Moran regarding Defendant’s 

preliminary objections to the original Complaints, the Amended Complaints are devoid of any 

claim for punitive damages; and (2) the current preliminary objections should be dismissed for 

failure to comply with PA.R.CIV.P. 1028(b), requiring that all preliminary objections be raised at 

one time.   

 As Plaintiff notes, where, as here, a defendant files preliminary objections and the same 

are disposed of by the court, resulting in the filing of an amended complaint, a defendant may 

only file further preliminary objections to the new averments and claims set forth in the amended 

pleading.  Delgrosso v. Gruerio, 389 A.2d 119 (Pa. Super. 1978); Martin v. Gerner, 481 A.2d 

903 (Pa. Super. 1983).  Thus, we turn to an examination of Plaintiffs’ initial complaints and their 

Amended Complaints to determine whether Defendants’ preliminary objections raise any new 

issues ripe for disposition.   
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 Upon examination, we note that at C-0048-CV-2006-2107, the only difference between 

the initial Complaint and the Amended Complaint is Plaintiffs’ withdrawal of their request for 

punitive damages from ¶30 of Count I, and the Wherefore clauses of all but one of the counts of 

one of the Amended Complaints.  Otherwise, the pleadings are substantively identical.  These 

differences, and the withdrawal of a defendant, are the only things distinguishing the initial and 

the Amended Complaints at C-0048-CV-2006-2108.  Accordingly, we agree with Plaintiffs that, 

having failed to raise their first and fourth preliminary objections in response to the initial 

Complaints, Defendants have waived the same.  Therefore, we DISMISS those objections 

without consideration. 

As to their second and third preliminary objections, they raise issues of punitive damages 

addressed by Judge Moran’s October 8, 2008 Order of Court with regard to the preliminary 

objections to the initial Complaint, wherein Defendants sought the dismissal of Plaintiffs’ claims 

for punitive damages on the basis that they were insufficiently pled.  Upon consideration, the 

Court sustained the objection, but granted Plaintiffs an opportunity to re-plead.    

In response to the opportunity to re-plead, it appears that Plaintiffs opted to strike their 

claims for punitive damages rather than attempt to plead additional facts in support of the same.  

However, as Defendants allege, they failed to strike their punitive damages claims in their 

entirety.  Thus, as noted, Defendants’ third preliminary objection is in the form of a motion to 

strike the claims for punitive damages allegedly set forth in Count III of the Amended 

Complaints.  The Court, having examined the pleadings, finds that a punitive damages claim 

appears in Count III of the Amended Complaint filed by Plaintiffs Mehdi Azar and Christopher 

D. Bachinski, and no additional facts not appearing in the original Complaint are averred in 

support thereof, in violation of Judge Moran’s ruling on Defendants’ prior preliminary 
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objections.  However, no request for punitive damages appears in the case docketed at C-0048-

CV-2006-2107.  Thus, to the extent Defendants seek to strike any punitive damages claim from 

the latter, their preliminary objection is DISMISSED AS MOOT, but it is SUSTAINED as to 

the case docketed at C-0048-CV-2006-2107 and the claim for punitive damages is hereby 

STRICKEN. 

As to Defendants’ preliminary objection seeking to strike averments of recklessness, 

gross negligence, wanton and willful conduct and reckless indifference from the Amended 

Complaints, we note that this objection was not raised as such in response to the initial 

Complaints.  Rather, Defendants successfully sought to strike Plaintiffs’ claims for punitive 

damages. However, Plaintiffs were given an opportunity to re-plead to include new facts 

sufficient to support their punitive damages claims.  In re-pleading, Plaintiffs pled no new facts, 

yet, they retained certain language commonly associated with punitive damages claims, as set 

forth in ¶¶ 19, 28, 29, 34 and 39 of the Amended Complaints.  In so doing, they effectively 

rendered these allegations: of grossly negligent and reckless conduct at ¶19; “wanton, reckless 

and willful conduct” at ¶¶28, 34 and 39; and their “reckless indifference” at ¶29, devoid of any 

legal import and therefore superfluous.  Upon consideration, the Court finds the retention of such 

language violative of the spirit and intention of the Court’s ruling with respect to Defendants’ 

initial preliminary objection to Plaintiffs’ punitive damages claims.  Accordingly, Defendants’ 

preliminary objection as to the same is hereby SUSTAINED and the language is hereby 

STRICKEN from the Amended Complaints filed at each of the above-captioned term numbers. 

      BY THE COURT: 

 

 

 

__________________________________________ 

      CRAIG A. DALLY,                                              J. 


